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INTRODUCTION. 



It it be a pleasing employment to attempt to 
render perfect any human work, the intrinsic ex- 
cellence of which is admitted by all, the sentiment 
is certainly applicable to an endeavour to improve 
as much as possible that invaluable branch of Eng- 
lish law, the Trial by Jury^ and particularly that 
part of it which relates to the Tri^l of Prisoners. 

In the following pages, one featiire of the sys- 
tem, which appears to the writer to be defective, 
is treated of, and an improvement suggested. 

Since tlie completion of the Essay, Mr. Ewart, 
one of the Representatives for Liverpool, has given 
notice of his intention, on the 28th of March, to 
introduce a bill for giving full defence by Counsel 
in criminal cases. The writer therefore now looks 
forward, with confidence and pleasure, to that 
amendment in the law which appears to him so 
necessary : and as the attention of the Public 
cannot, by any meanSy be unprofitably drawn to 
proceedings in parliament, h6 humbly hopes they 
will receive with favour his remarks on this in- 
teresting subject, 

Reading, 19 A Feb. 1333. 



AN ESSAY, &c. 



The ifliprovement of the criminal law is a sub- 
ject very justly calculated to occupy the minds, 
and excite the feelings of all who possess humanity 
and patriotism. Great advancement is now being- 
made towards perfection in the general administra- 
tion of justice in this country, and by the steady 
co-operation of all classes in this important labour, 
it is likely we may advance our criminal code in 
particular to the highest degree of perfection, of 
which the institutions of man are susceptible. All 
must be deeply interested in an object of so much 
consequence as the clear conviction, and due re- 
straint, and punishment of the guilty; and still 
more interested, perhaps, in that which may tend to 
the vindication and complete protection of the in- 
nocent. It is, therefore, time well spent, for all 
who have leisure for the task, to search particularly 
into the manner in which it is professed that these 
great ends are accomplished ; and if, in the course 
of that search, it should be discovered that any 
part of thisr legal machinery is apparently unfit for 
its purpose— either so loose as to be insufficient ta 



hold the guilty securely, or so cromped ii] iCs ops^J 
ration as lo endanger the lire or liberty or thml 
Talsely accused ; surely, in such ca^e, it becomes » T 
duty to use every opportunity of pointing out the 1 
apparent defect, in the ^ope (humbly entertained) [ 
of contributing to the grwieral welfare of society. 

In searching into the state of tlie criminal law, 
not merely with the eye of the lawyer, but witb 
the common feelings of the philanthropist also, any 
man is capable of forming a tolerably correct esti- 
mate of the extent of benefit which society derives 
from its operation; for it is not exclusively by the 
study of the principles upon whiih it is foundeda 
that this judgment may be formed; itm&y wit^i 
propriety be built upon the more general observa-* 
' tion of its practical results. In this land of free?^ 
doni, Justice is administered in every case openlyi 
so that all persons have an opportunity of seeing 
the course pursued to arrive at its decisions, as well 
vt- of Judging of the merits of those decisions ; and 
in the busy walks of life we may all sufliciently 
aM^ertain the effects of our legal system. , 

It may be presumed, therefore, that men of the 
mo^t common observation have often wondered 
why some persons on (heir trials are allowed the 
f[ill beneQt of counsel's assistance : while olhen 
appear to be, at least in part, debarred of it. Tb* 
portion of assiHtance here referred to, as subject to 
this varied regulation, is an address to the Jury 
behalf of the accused, which, from a good orator, 
an acute reasoner, and a sound lawyer, cannot fitil 
In be of essential service to lus cause. This divec«j 



si(y IS owing to a rule of law, that persons indicted 
for felony^ and also> in most cases, those charged 
with treason, shall not be allowed to address the 
jury by counsel ; and it is the inconsistency and 
injustice of this rule that are hereafter attempted 
to be shown, in language, it is hoped, so free from 
technicalities, as shall render the subject clear, and 
perhaps interesting, to all. The only exception to 
the prohibition now brought under discussion is 
in those cases of treason, in which corruption of 
blood is a consequence of. the judgment, which ex- 
ception in itself seems to carry a partial acknow- 
ledgment of the injustice of the rule. When the 
crime of treason occasions corruption of blood, 
(that is, incapacitates the criminal from being the 
channel of inheritance, so that he can neither 
inherit property, nor can any person inherit it from 
or through him,) the accused, by a statute passed 
in the time of William 3rd., is allowed to make 
his full defence by counsel not exceeding two. 
Excepting this instance, the operation of the rule 
is, to allow a person accused of a misdemeanor, 
where the punishment on conviction is, compa- 
ratively speaking, of a trifling nature, every means 
of defence, yet to take away from him, whose life 
is at stake, or, at least, who is exposed to the 
danger of very heavy punishment, the benefit of 
counsers assistance in an address to the jury. 
This being the effect of the rule, it surely cannot 
be regarded as the dictate of even-handed justice, 
and a change is desirable ; not indeed, equalizing 
the cases, by withdrawing from any individuals 
charged with crimes, any one means of fair and 
legitimate defence in their power ; bat rather by 
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extending the like beneflt to all, who, on what- 
ever accusation, may be placed in that uofortunate 
state: for independently of the in consistency which 
is involved in the distinciion hitherto maiDtained, 
humanity seems to point out stronger reasoas for 
aboltahing it. It is not likely thnt any harm caa 
result to society from such an alteration in th« 
law -, for where guilt has been established bj-; 
evidence, no counsel, whatever their number or 
abiliiie>, can throw such a colouring over the facU 
adduced, as to convert that guilt into seeming 
innocence: whereas much good may be derived 
from the change, as the vigilance of an able advo- 
cate, in detecting, and hia skill in unfolding to the 
jury any fallacy or inconsistency in the evidence, 
may often prove the means of protecting innocence 
from the fangs of persecution ; and, in al I cases, lbi» 
permission to the accused, of the utmost fair meaa» 
of defence, will make manifest to the world, that 
humanity ever presides in our courts of justice. 

There is little doubt but that the savere restric- 
tion now under consideration, us it related to tho9» 
accused of treason, proceeded from the exorbitaat. 
claims of the prerogative in former time^. Within 
such limits, however, these claims, in consequenoa 
of repealed attacks, have been settled and re- 
strained, that the continuance of such a hardship 
cannot now be required or defended, with a view 
to their support or enlargement. Why the pro*, 
hibition should hare been extended to felonies, 
requires a research into the ancient law writer! 
10 discover ; and indeed, after this task has becir 
performed, the rea^'ons assigned will not be fouad 





so sabstantial as to remove the feelings of dissa- 
tisfaction occasioned by the rule. 

To mention one or two of these reasons, and 
examine their validity, will tend perhaps better 
than any other method of proceeding, to throw 
light upon the sabject. The following reasons 
for this rule of law are to be found in a work of 
established reputiation -^' Wood's Institute of the 
Laws of England/' It is there istated, that a pri- 
soner ^^ shall have no counsel in treason or felony, 
because the evidence must be so plain that it 
cannot be denied ; and because the court ought 
to be of counsel for the prisoner, and allow him 
all things that make for his advantage/' 



The first part of this explanation of an apparent 
injustice would go far towards satisfying even a 
scrupulous mind, if no instances were to be found 
of convictions on mere circumstantial evidence. 
With the assurance, that none of our fellow-coun- 
trymen could be brought within the stroke of the 
sword of justice, but by testimony so plain, that it 
coald not be denied, every Englishman might be 
perfectly content ; but those who know any thing 
about the nature of the evidence sometimes pro- 
duced in criminal prosecutions in our courts, will 
have much difficulty in satisfying themselves that 
there was no possibility of contradicting, or at 
least of weakening it, in cases where conviction 
has been the consequence of its production. 

The law of evidence, adhered to by the courts, 
is not, however, on this ground to be considered 
defective ; for undoubtedly it \^ ^"cv «t.^^»\^\5X 
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branch or English jurisprudence ; but while envy, 
liittred, and revenge, have any iiiHuonce over tb 
actions of men, "deceit, jirevaricntion, and perjury^ 
will to some extent prevail, in spile of tlie best^ 
and wisest precutilion!^. The difficulty tbere woutdk 
be in soDie cases, in bringing to justice tbe won 
oflenders, if direct proof of Hcliial commissiodj 
were always to be required, makes us admit t 
necessity, for the ^akeofsociety, ofrelaxing this prill* 
ciple sometimes, where the moral force of evidence 
is not impaired by tbe absence of such direct proofc 
On the other band, as the proof of the most lie«f 
inous crimes must often rest upon presumptive^ 
or what is mure frequently called circumstantial) 
evidence, how desirable it is, thut while everyi 
facility is provided for the conviction of a criminaf 
which humanity will allow, the falsely accused 
^Iionld have all possible chance of muintaininjfi 
his 



Circumstantial evidence cannot projierly 
said to be so conclusive as not to admit of anyj 
explanation, though the prisoner at the moi 
of trial may, unfortunntely, bo unprovided 
lh« means, which there really may be, of ex-f 
plaining and refuting it ; yet this is the kim 
of evidence that frequently sends the accused U 
tlie Fcafibld. It would be seizing a strong bitl 
melnncholy argument, to enumerate cases of in-t 
nocent sufferers, the victims of perjury, or of 
prising circumstantial testimony ; but, that it H 
posHble lo do so, few ciin be ignorant, afu 
many deatii-beU confessions by the real criminals^ 
^af wiacb wehave antheDtic-Bccounts. The bttm 
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thought of so miserable an event is apt to drive 
us into the extreme of caution^ and often deter uk 
from the prosecution of offenders. At any rate, let 
it make us anxious to throve around those in the 
awful situation of prisoners at the bar, every means 
of defence consistent with the ends of justice. 

Let us for a moment reflect on the peculiarities 
of such a situation. The most guiltless and virtuous 
man may be made to feel the misery of them ; for 
men of such characters are Bometimes compelled^ 
through false accusation, to appear as criminals in 
our courts of justice. Totally unacquainted with 
the technicalities of law, the prisoner is often, even 
in the outset of the trial, confused by the language 
of the indictment, which describes in every possible 
degree and manner, the offence with which he is 
charged. He has then to listen with painful anxiety 
to the statement of the case by the prosecutor's coun- 
sel, who narrates the facts as he finds them stated 
in his brief, and gives a summary of the evidence 
he is instructed will be produced, with such re- 
marks upon the whole as his duty requires, from 
all which, inferences cannot but be drawn of ex- 
treme prejudice to the prisoner; and unless he 
should have a fair opportunity of removing them, 
the minds of the jury may often retain a strong 
bias against him. Indeed, when any part of the 
evidence is circumstantial, the formation of such a 
prejudice, in some degree, is almost unavoidable* 
The accused next hears the witnesses endeavouring, 
with a mixture of certainty, belief, and conjecture, 
to support the charge, and then, under the agitation 
and perplexity of a tortured mind,, unable to oomi- 
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prehend the le^al phrases it so deeply concerin 
bim to He I'uUy acquainted with, and at the awfn 
moment when only one side has been heard, and that 
side opposed to him, h« is required to en'er upM 
hiu own defence. To do this effectually, it is n 
sary that he be able in the Grat place to overthrow 
the unfavourable infereQces to be drawn from the 
statement of the case by the counsel for the crowiLj; 
lie must afterwards foi low up the train of evideooR 
that has been produced aj^aiusl him ; exposing, ogf' 
only its general deBcioucies and improbabilities, bitf- 
its minute incongistencies and discrepanciex ; lie 
must be prepared to recal to the minds of thejuron 
all circumstances atTecting the credibility or incom> 
petency of the witnesses ; he must make to them a> 
collected statement of the proof he can offer in c 
tradiction to the cliarge, and lead them, by fair antf 
reasonable argument, to draw favourable inferenca|> 
from such parts of it as may bo circumstantial, or 
he uannot meet his accuser on equal terms. ]s i%, 
likely ? — is it even possible, be bis talents or acquirer 
ments what they may, that, under such circuni't 
stances, he can do all this f The most eloquent— 
the most self-possessed individual, standing charged' 
with treason or felony, may well feel, on such ail 
occasion, hesitation and confusion. How, theS) 
can we expect the uneducated and timid to go 
through this arduous task? They, at least, must 
shrink from the undertaking ; they must feel theis 
utter inability to perform it; indeed, they knon^ 
not how to commence it; they can only stammaf 
Torth a few broken words, with ditficulty expressing 
their innocence of the crime imputed to then 
That this h a Irue description of the embarrassmoi 



13 

Qoder which some prisoners labour in our courts of 
criminal judicature^ will be readily acknowledged 
by those who are in the habit of attending there. 

In vindication of such a species of injustice as 
this representation involves, we are told in the lat* 
ter part of Wood's remark, that *< the court ought 
to be of counsel for the prisoner, and to allow him 
all things that make for his advantage.*' It to one 
of the greatest blessings that we, as Englishmen, 
possess, that the Judicial bench is filled by men, 
whose integrity, humanity, and indefatigable labour 
do honour to their country ; who maintain the spirit 
and justice of the existing laws, and exert them- 
selves to the utmost to protect the innocent. But 
have we always enjoyed this blessing f Can we 
not, by turning a few pages backward into the 
history of our country, refer to judges who have 
disgraced their elevated and responsible station,— 
who have been the willing tools of tyranny and 
injustice, and have shown, in the exercise of their 
vocation, the most shameful partiality ; who, in- 
stead of acting the part of counsel for the prisoner, 
have exhibited a brutal eagerness to hurry him 
through the mere mockery of a trial to the gloomy 
dungeon, or to instant death ? 

In such times the accused looked in vain for ad- 
vocacy from the court, and being deprived of the 
assistance of counsel's address, how hard was his 
lot to be left to defend himself, to have to combat 
the technicalities of the law, the eloquence of op- 
posing counsel, and the equivocations and sometimes 
perjury of the witnesses. Besides, is not the ex- 






elusive iraposition of this duty on the court, wlieil 
considered as a strictly impartial tribunal, ania' \ 
convenience ? Would it not be far better, that the t 
judg'e should not be understood to incline to the 
particular support of the one side or the other ; bot 
that he should only be expected to act as counsel 
for the prisoner when other counsel was wanting, 
and always in conjunction with hint, whom the 
prisoner should himself select? There could then 
be no possible ground or complaint, no semblance 
even of injustice or hardship. The possibility o^ 
injustice, however, does not end here. There are 
courts of criminal judicature in this country, in 
which the judges, thoug-h ever so willing' faithfully 
to act the part of counsel for the prisoner, possess- 
ing all the humanity that could be desired, are not 
always competent to da so effectually. For in- 
stance, the justices of the peace undoubtedly liavA' 
not, io general, the same ability to detect the quib-' 
bles in evidence, and to distinguish accurately be- 
tween the mere form of law, in its almost fictitioU 
comprehcnsivenais, and the substance of the charge, 
thiit he has acquired, who has devoted his primt 
of life to that particular study. They surely woulif' 
be glad to see an able advocate co-operatin; 
them, in rendering the accused every proper assist-*' 
ance in his defence. We might go farther eva 
than this, and show that there are some few in- 
stances of still inferior jurisdktions for the trial of' 
felonies, where, consequently, the hardship on thf 
prisoner would be still greater. Perhaps enough'^ 
has been said to convince the unprejudiced of tl "* 
want of a reformation in this respect: and thai, hoi 
ever cojnpletel.v this rule of law, as it is laid don 
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ia Wuod't Inatitvte, und llie reasons there ^iven for 
il, may have accorded with the Icmper o( his limes, 
il DOM appeara tu involve an unnecessary severity, 
tod ought to be erased rrom our criminal codo ai 
ipeedily as possible. 

In HaOam'a ConatitiUionat Hinbirij, a work of 
■itich celebrity, when trealin)ir of the laws of tre«- 
■on, he cursorily remarks that the modomtion of 
prosecutors aod the humantty oT the bench are the 
teftsons for this restriction in the defence ofpri- 
wners. It may be well, therefore, to conNider, 
shortly, how far these reasons are satisfactory. As 
soon as a charge of treason or felony is made before 
a magii<trate, on grounds siitficicnt to warrant & 
committal, which, it should be remembered, Ir ro 
ftroof of guilt, the prosociitor and his witnesses are 
bound in heavy penalties to pursue the course which 
the law directs in bringing the prisoner to justice. 
From that momrnl the jirosecutor has no choice aa 
to the mode in which the trial shall be conducted. 
How, then, can this moderation be exercised? If 
he omits the duty with which the law then has not 
merely intrusted him, but also bound him to per- 
Cnrm in a certain manner, & forfeiture is incurred he 
is perhaps unable to bear; or suppoising that he 
can be privately relieved from this burden, the de- 
reliction of his unpleasant duty will heap upon him 
unavoidable disgrace. This disgrace will fall upon 
him, either in the character of the acceptor of a 
bribe, the compounder of justice, or ut least in that 
of a deserter from the public cause, as one who pre- 
fers private ease to public good. Immediately that 
a crime of such masnilude as Ue^'^a w \*s\«4\i.'^ Nsaa. 
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been comratlted, the iilmost expcditio 
securing the supposed criminal ; and as he cannot 
be said to be secure iinlil committed for trial, 
thought may be eatertai ned oLlhe hardships he hu 
to encounter in making his defence, until it is loa' 
late to withdraw from the prosecution with honour. 
If, indeed, such a thought should prevent any ooo 
step from being- tukea, to what does this boasted 
moderatioD tend ; To tlie encouragement of crimc^ 
— to promote an unwilLingness to prosecule, ori-i. 
ginating in the conviction that the law denies to*^ 
the accused the amplest means of defence that if 
mig-ht with safety allow. That this rule haH ope^ 
rated in such a manner, is very probable ; besides^ 
the bare possibility of such an effect indicates i^ 
blemish in the criminal code which ought to be in'* 
Ktantly rectified. The other reason mentioned byf 
Hallam, viz., the humanity of the bench, has bew' 
already considered in commenting on the extract 
from Wood's Institute. 

The obligation to allow to prisoners, in all cast 
every benefit to be deri ved from tlie assistance 
counsel, may be further shown by treating' more pa 
ticularly of the diflicul ties that sometimes surroao 
them in tl» task of substantiating their innoceno 
A peculiar quickness is required to detect andexp 
the inaccuracies in evidence. Inferences from < 
cumstances are too hastily drawn by persons i 
customed to the study of those excellent principle 
by which the admission and value of evidence 
regulated in our courts of justice: hence there ! 
much danger of a jury being led astray by falij 
Mppc&rances. la an Mldi«ss lo Vhetn \a>f to^ 
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for the prisoner, every suspicious circumstance, 
every eqivocation, every defect in the chain of 
tettimoDy woald be pointed out. The advocate 
is free from the perplexity of the accused, his 
study and practice enable hinp to seize upon every 
word that falls from the mouth of a witness, tendr 
ipg* to prove the prisoner's innocence ; and in ad« 
dressing ^^^ jo^y ^^ can materially help them, in 
framifig' their opinion of the weight and amount of 
the proof of guilt. It need not be apprehended 
that justice can ever be crippled by this proposed 
privilege, when it is renienibered, that the obser- 
vations of the Judge, on the whole case, will be a 
further aid to the jury in settling their verdict. 
It will be his duty to endeavour to erase from 
their mincjls any i;indae impressions which might 
be made by the counsel on either side, not war- 
ranted by the evidence* If, after both sides had 
been thus arrayed with the full force of forensic 
talent, the evidence should appear sufficient to mani- 
fest the guilt of the accused, the jury could then, 
with the utmost confidence, pronounce the fatal 
verdict. Under the present practice, if they reflect 
upon the difficulties with wtiich the prisoner 
•charged with treason or felony is surrounded, — the 
perplexity, and frequedtly inability^ which prevent 
him from clearly stating his owq case^ and making 
an effectual address to them, they cannot but often 
feel their responsibility to be extremely distressing. 
To remove so grievous an impediment from the 
course of justice, would be a public benefit of 
great importance ; the arm of the law would there^ 
by be strengthened, and at the ^«uToa Ivrw^ \s»si^ 
perfectly secured from atnVLvag enotiaa^^^ * 



The difficulty which may be sometimes t 
rlenced by the innocent, in clearings themselvfl 
from the tiuspicion of crime and escapinj^ from una 
merited punishment, will be made to appear r 
plainly, by the relation of a remarkable case whie)| 
occurred some years back ', and bein^ one in whic^ 
there was peculiarly strong circumstantial evidence 
it will likewise prove how great should bo thecaM 
tionusedinconvictionBon such evidence alone :- 



James du Moulin, a French refugee, wh< 
ried on a retail trade in this country, was suspected 
of knowingly uttering false gold. Having sold i 
parcel of goods to a person named Harris, he re-t 
ceived in payment a large quantity of gold coiitgl 
which Harris had weighed and particularly marke«Lt 
Soon after Du Moulin returned with six pieces ofl 
base metal, which he averred were pari of the suini 
he had received for the goods. Harris examinetif 
them, and was convinced he had not paid them ; btifa- 
as Du Moulin continued positive in his assertioi^ 
he at length obtained from Harri.s good money ji^ 
their stead. Harris, with many others who hadi 
sufTered in the same way in the course of their deal^i 
ings with Du Moulin, then procured a warranty 
against him, and he was apprehended on suspicioar 
of counter fei ling the coin. Upon searching hhk\ 
drawers a great many pieces of counterfeit goli.* 

' were found, several of which were picked from dis->, 
tioct parcels of money, carefully placed in hiq' 
writing desk, where also afterwards impIemeaU, 
for coining wore discovered. Under these circum-' 
stajicen, Du Moulin wad brought to trial, and upon^ 

, c/rcu/Bftaotial evidence alone (for theio could \]l^ 
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BO direct proof of g;uiU) he was coavicledt «ud n- 
ceivod seoleDce of death. This maa was quite in- 
nocent of the crime imputed to him. He had but 
endeavoured to save himself from loss bydemaDding; 
good money in the place of the bad, which he na- 
tnrally felt confident had been paid to him for his 
goods, from the precautions heliad taken oT putting 
that he received in dialincL parcels, and locking it 
up; and this fair self-protection had bronijht upon 
I him disgrace, loss of business, and lastly sentence of 
ignominious death. The truth was, the actual 
coiners of this base money had for some time made 
Du Moulin the means of disposing of their manufac 
tore. One of the gang had hired himself to him as 
a porter, — had, by the help of a waxen impression , 
procured a key lo his writing desk, and had con- 
tinually removed from the parcels of gold, which 
were carefully placed iu it, pieces of good money, 
substituting the exact quantity of bad. The tools 
for coining this man had also placed in tlie writing 
desk on the very day Du Moulin was apprehended. 
The widow of one of the gang revealed this plot 
j\ist in time to save the unfortunate convict. 

This case exemplifies, as strongly as possible, the 
extreme difficulty that sometimes oc:urs of confuting 
circumstantial evidence, and makes strikingly ap- 
parent the necessity of allowing to the accused 
every means and cl;anee of doing so. It is very 
probable that an address to the jury by counsel for 
Du Moulin might have raised in their minds sufficient 
doubt of his guilt to have authorized them in ac- 
quitting him,— might have caused enough uncer- 
tuiatyoCthe adequaleuess qS \lAft^i«t^iJBlS.^.■6.^'^^^^^. vss>--. 
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ttmony as would haTS warraated ihem in d 
according to th&t mercirul rule of law " QtU 
dubitas, no feceris," which should be most strict! 
adhered to when life or liberty is at stake. Ove 
whelmed, as the accused must have been, by 1 
magnitude of the crime impuled to him, and by tl 
alarming circumstances proved, he may be sappoM 
to have been totally incapaljle of attempting aa 
tolerable explanation of his case, and of leadiu 
lliem to dissolve the mystery which enveloped ij 
Even admitting that in some instances the prisoiu 
may be enabled, by the study of that branch of tb 
law applicable to the particular case, or that greate 
self-possession, which may result from better eduolf* 
tion, to defend himself as well as the agitation, 
most inseparable from his distressing' situation, wit 
allow of; let it not be forgotten, that the targei 
number of persons placed in this condition beloilfl 
to that class of society, which, from want of t 
most common education, may be deemed not onljf^ 
incapable of opposing the prosecution 
weapons of argument, but even of comprehend iri|^ 
some of the expressions used by the prosiecntor^ 
couui'el and witnesses. 

Some persons may conceive there is no necossitji' 
for allowing to prisoners the benefit of counsel'* 
address, because they may always be prepared wilS 
a written defence arranged for them previously tft* 
the trial- Such an argument might be satisfactorily' 
met by the following questions. Is it possible w' 
prepare an answer to the observations of counsel' 
before they are made ? — or to comment on a mass of 
evidence before it is delivered!' — or to expose th«'' 
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incredibiiity, incompetency, or prevarications of 
witnesses before they are examined? A precon- 
certed defence, then, can at best consist of no more 
than a refatation of argument or evidence anticipated 
conjectarally. Whether it may prove of benefit or 
injarioos to the accosed, is matter of accident. Un- 
less a prisoner has safiScient discretion to enable him 
to employ those parts of it only which may be suit- 
able at the time of trial, he may, by the use of it, 
cause a strong^er suspicion of his innocence than 
would be effected by total silence. No more can 
he be supposed able to exercise this discretion, than 
to defend himself entirely unassisted. The unex- 
pected turns in evidence, and the equivocations of 
witnesses, cannot by any possibility be anticipated 
and commented on before the actual time of trial. 
These incidents, it is particularly requisite, that the 
falsely accused should be able to seize upon, and set 
before the jury in their proper lig'ht ; but that he 
cannot effectually do so, except through the agency 
of an experienced advocate, surely requires but our 
due consideration to be convinced of. There ap- 
pears no other remedy for this unnecessary severity, 
than the abolishment of this ill-grounded distinction 
in the trial of prisoners, and allowing to all who 
may have the misfortune to stand as criminals at the 
bar of justice, every aid which can safely be alTorded 
to them, and which they may think essential towards 
proving their innocence. 

Human institutions must ever be in some degree 
faulty ; but it is possible, by gradual improvement, 
to render them of still increasing service to man- 
kind, and, perhaps, so nearly to approximate them 



i to absolute perfection, as that ttteir deCecli tbll 
1 be almost imperceptible. The iriftl bj jaty, u 
I established io this couDtr;, has elicited geOMil 
I and sincere admiration for its mixture of juilice 
I and mercy, — its adaptation to the discovm ot 
I truth, — and the publicity of it« proceedings: y« 
in the trials of traitors and felons there h ci- 
dently wanting, as the foregoing: remarks miy 
have shewn, a t-upport to the accused, the absence 
of which gives, In the^e cases, the character o( 
partiality or inefficiency to this much famed pro- 
tection of our rights. Happily, however, it 
imperfection e^ily to be corrected as soon as rt 
bhall be generally acknowledged. By giving 
little nii)re indulgence to persona on their trials 
for treason and felony, than is at present allowed 
to them, an important improvement will appa- 
rently be effected in this bulwark of Eoglisli 
liberty , and this indulgence may certainly be 
granted without shaking any of its main propt. 

Then while the present generation look back 
with gratitude to the labours of their ancestors, 
who laid the foundation of our rights and liberties 
so deeply, that it has remained for centuries un- 
moved, let them not forget, that posterity will 
Justly expect from them such a careful search 
I into the existing state of the laws as shall over- 
look no practicable amendment ; and such an 
emulation of the elTorls of their predecessors, as 
cannot decline with honour any exertion requisite ] 
to perfect the work, in which so successful a pro- 
gress has been made. Can any improvement be 
of greater importance, ur mort> forcibly manifest 
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our desire to temper, in its human administration, 
jastice with mercy, than the extension to the ac- 
cused, in all cases, of every means of defence 
consistent with the safety and well-being of so- 
ciety ? 



FINIS. 



